Study on patentability of business method by 陈孜
学校编码：10384             分类号         密级        
学    号：200208065          UDC           
 




Study on patentability of business method 
 
陈  孜 
 
指导教师姓名： 林 秀 芹  教 授
申请学位级别： 硕 士
专 业 名 称： 经 济 法
论文提交时间： 2 0 0 5 年  5 月
论文答辩日期： 2 0 0 5 年    月
学位授予单位： 厦  门  大  学
学位授予日期： 2 0 0 5 年    月
 
                答辩委员会主席             
            评    阅    人             
 
































































































Is business method a patentable subject matter? If it is, how should it be 
realized? Around the two topics, this paper looks at the evolution of business 
method in Western countries, so as to seek solutions to the problems involving 
patent of business method in China. This paper then reviews the situation in China, 
analyzing the advantage and disadvantage of the patentability of business method 
and then balancing the two sides of arguments. This paper suggests on the restricted 
protection of BMP in the end. The paper will proceed as follows: 
Chapter 1 introduces the definition and characteristics of business method. 
This paper studies the definition of business method in broad sense as well as 
narrow sense, but particularly focuses on the narrow sense. The narrow concept of 
business method is the subject of the theme. Chapter 2 reviews the evolution of 
BMP’s legislation in western countries, in particular, USA, since its experience is 
exemplary. Meanwhile, the protection of business method in EU countries and 
Japan affected by the USA thus makes BMP an international trend. Chapter 3 
analyzes our own practice in China, firstly analyzes that it has been under the 
extensive influnce of the USA system, reviews our current legislations, and then 
examines the necessity of BMP. The paper suggests that business methods be 
patentable with certain restrictions. Chapter 4 puts forward to some proposals on the 
BMP in China. If business methods are considered patentable, we must insist that 
BMP contains technical characters. At the same time, we should restrict any abusive 
use by setting strict threshold for BMP. 
 













目  录 
 
目  录 
 





















第一章  商业方法与商业方法专利  3 
第一节  商业方法的概念与特征  3 
一、广义的商业方法  3 
二、狭义的商业方法  4 
第二节  商业方法专利概述  6 
一、定义  6 
二、商业方法专利的类型  6 
三、商业方法专利与相关概念的关系  8 
四、商业方法专利的特征  9 
第二章  商业方法的可专利性之演变及考察——从美国专利法 
相关内容的演进及其影响的角度 12 
第一节  美国法律关于可专利性主题的规定 12 






















































第三章  我国在商业方法可专利性问题上应采用的立场 26 













第四节  小结 36 
第四章  对我国商业方法专利保护的立法建议 39 
第一节  商业方法可专利性的判断条件 39 
一、坚守技术性传统 39 
二、可专利性的核心是方法与技术的结合 41 
第二节  设置严格的实质条件 43 

























































Chapter 1  Introduction of business method & business  
method patent  3 
Subchapter 1  Definition and characteristics of business method  3 
Section 1  Broadly-defined business method  3 
Section 2  Narrowly-defined business method  4 
Subchapter 2  Introduction of business method patent(BMP)  6 
Section 1  Definition  6 
Section 2  Classification of BMP  6 
Section 3  Distinction between BMP and correlative conception  8 
Section 4  Characteristics of BMP  9 
Chapter 2  The practice and evolution Patentability of business 
method—based on American patent legislation  
and its influence 12 
Subchapter 1  Patentable subject matter in Statute law 12 
Subchapter 2  Analysis of related cases 12 
Section 1  Hotel Security Checking Co. v. Lorraine Co.: genesis of  
business method exception 14 
Section 2  State Street Bank & Trust Co. v. Signature Financial Group, Inc:  
Break the tradition 15 
Section 3  Amazon.com Inc. v. Barnes&Noble.com Inc.: swing between 
inventors’ interest and public interest 17 
Subchapter 3  Influence of the change in American business method  
strategy 18 
Section 1  In U.S.A.: the applications of BMP increased dramatically 18 









































Section 4  Change in other countries or areas 21 
Subchapter 4  Summarization 22 
Section 1  Character of the evolution of patentability of business method 22 
Section 2  Intrinsic cause of the development of patentability of 
 business method 23 
Section 3  Trend of patentability of business method 23 
Section 4  Revelation 25 
Chapter 3  What standpoint should we take? 26 
Subchapter 1  Patentability through the current law in our country 26 
Section 1  Statutory subject matter in Patent Law 26 
Section 2  Technical character in patentable subject matter 26 
Section 3  Practice of software’s patentability 27 
Section 4  Summarization 28 
Subchapter 2  Current situation of BMP in our country 29 
Section 1  Foreign enterprise's application for BMP 29 
Section 2  Domestic enterprise's application for BMP 29 
Section 3  Summarization 30 
Subchapter 3  Necessity of legal protection of BMP in our country 31 
Section 1  BMPs are rare resources for various countries 31 
Section 2  Positive impact on the economy of our country of patentability  
of business method 32 
Section 3  Potential risk underlying patentability of business method 34 
Subchapter 4  Summarization 36 
Chapter 4  Legislative suggestions on BMP 39 
Subchapter 1  Judging criterion of patentability of business method 39 
Section 1  Technical character is the base 39 
Section 2  The combination of method & technique is the key aspect of 
BMP 41 























Section 2  Inventiveness 44 
Section 3  Utility 45 
Subchapter 3  Other limit 45 
Section 1  Public participation 45 
Section 2  Shorten term of protection of BMP 46 















前  言 1
 






















































第一章   商业方法与商业方法专利  3
 
第一章  商业方法与商业方法专利 
 






































































                                                        
① 黄毅，尹龙．商业方法专利[M]．北京：中国金融出版社，2004．29．  
② 同上，第 30 页． 


























2000 年 10 月 3 日提出了一项旨在加强和完善商业方法专利的议案《商业方法
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